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§ 971; Green v. Stacy (1895) 90 "Wis. 64, 62 N. W. 627. It would 
seem, therefore, that the decision in the principal case is correct. 

Removal of Causes — Federal Employers' Liability Act— The plain- 
tiff sued the defendant under the Federal Employers' Liability Act, 
which, by the amendment of 1910, prohibits the removal to a federal 
court of a suit once started in a state court. The plaintiff, having 
failed to make out a case under the Act, was allowed a recovery on 
common law principles. On a subsequent motion for removal by the 
defendant on the ground of diversity of citizenship, held, the case 
could not be removed. Great Northern Ry. v. Alexander (U. S. 
Sup. Ct. Oct. Term 1917, No. 130, March 4th, 1918). 

It was formerly held that the Amendment of 1910 (36 Stat. 291) 
to the Federal Employers' Liability Act (35 Stat. 65) was not intended 
to prohibit the removal of cases, otherwise removable on grounds of 
diversity of citizenship. Van Brimmer v. Texas Pac. Ry. (C. C. 
1911) 190 Fed. 394. This view has been overruled, so that now a 
cause of action cannot be removed either on the ground of diversity 
of citizenship or because it arose under a law of the United States. 
Kansas City, etc., Ry. v. Leslie (1914) 238 U. S. 599, 35 Sup. Ct. 
844 ; see 15 Columbia Law Rev. 615. The purpose of this Amendment, 
apparently, is to favor an injured servant by giving him the right 
to choose the forum for his action. See Hulac v. Chicago & North- 
western Ry. (D. C. 1912) 194 Fed. 747. In the case at hand the 
defendant's contention that the action became removable because the 
plaintiff failed to prove a case under the Federal Employers' Liability 
Act is not supportable. The general rule relating to statutory removals 
from state to federal courts is that the right to remove depends 
on the plaintiff's pleadings alone. Alabama Great Southern Ry. v. 
Thompson (1906) 200 IT. S. 206, 26 Sup. Ct. 161. The fact that 
a plaintiff in stating his claim alleged facts important only as a 
defense to anticipated allegations of the defendant, which facts 
would ordinarily be grounds for removal, will not make the case 
removable. Taylor v. Anderson (1914) 234 U. S. 74, 34 Sup. Ct. 
724. The same result is reached where the petition for removal 
denies allegations in the complaint, Chesapeake & Ohio Ry. v. Cochrell 
(1913) 232 U. S. 146, 34 Sup. Ct. 278, or alleges new facts which, 
if incorporated in the complaint, would bave made the case removable. 
Chappell v. Waterworth (1894) 155 U. S. 102, 15 Sup. Ct. 34. Even 
a finding by the court that there was no evidence to support allegations 
of the plaintiff which were necessary to prevent removal is not 
sufficient. Kansas City, etc., Ry. v. Herman (1902) 187 U. S. 63, 
23 Sup. Ct. 24; but see Texas & Pac. Ry. v. Cody (1897) 166 U. S. 
606, 17 Sup. Ct. 703. But if it can be shown that the plaintiff put 
allegations into his complaint fraudulently to deprive the defendant 
of his right to a federal trial, see Southern Ry. v. Lloyd (1915) 239 
U. S. 496, 36 Sup. Ct. 210, or if he voluntarily amended his original 
pleadings, Powers v. Chesapeake & Ohio Ry. (1898) 169 U. S. 92, 18 
Sup. Ct. 264, the case will become removable. The principal case is 
thus fully supported by authority. 

Taxation — Corporation Excise Taxes — Income. — A joint-stock insur- 
ance company adopted the practice of charging premiums exceed- 
ing the cost of insurance and holding the excess for policy- 
holders, as so-called "dividends", which, unless withdrawn by the 
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policy-holder, could be used to reduce renewal premiums or secure 
additional insurance. Held, the amounts so applied should not be 
added to the company's gross income in the calculation of the taxable 
net income under the Corporation Excise Tax of 1909. Prudential 
Ins. Co. of America v. Herold (D. C. D. N. J. 1918) 247 Fed. 681. 

By the statute of 1909, imposing a tax on the net income of 
insurance corporations, it is provided that dividends paid to policy- 
holders shall not be deducted from the gross income in determining 
the net income. 36 Stat. 112, c. 6, § 38. The practice of mutual 
insurance companies is to stipulate for a premium in excess of the 
actual cost of insurance, and to allow the policy-holder at the end 
of the year to withdraw this over-payment, collected in a so-called 
"dividend-fund", in cash, or to have it applied in the reduction of 
future premiums or in the purchase of additional insurance. See 
Mutual Benefit Life Ins. Co. v. Herold (D. C. 1912) 198 Fed. 199. 
If the insured withdraws the "dividend" in cash, and later pays 
the second premium in full, the gross income of the company is 
represented by the full amounts of the premiums, and the "dividend", 
i. e., the overpayment returned, cannot be deducted in calculating 
the taxable net income. See Mutual Benefit Life Ins. Co. v. Herold, 
supra. Where, however, the overpayment is applied to reduce the 
amount of the renewal premiums, the gross income of the company 
for the following years is only the amounts of the reduced premiums 
paid by the insured, Mutual Benefit Life Ins. Co. v. Commonwealth 
(1908) 128 Ky. 174, 107 S. W. 802, and no question of any deduction 
from the so-called "dividends" arises. A similar result is reached 
where the overpayment is applied to the purchase of additional 
insurance since the company receives no further payments to augment 
its gross income. Connecticut General Life Ins. Co. v. Eaton (D. C. 
1914) 218 Fed. 188, aff'd 223 Fed. 1022. The instant case in holding 
that the overpayment fund, although applied in either manner, could 
not be taxed as "income received", would appear sound on principle, 
and is fully supported by authority. Connecticut Life Ins. Co. v. 
Eaton (D. C. 1914) 218 Fed. 206, aff'd 223 Fed. 1022; Mutual Benefit 
Life Ins. Co. v. Herold, supra. 

Wills — Invalid Devise — Repeal op Statute — Republication by 
Codicil. — Testatrix made a will containing a devise which was invalid 
because of a statute against perpetuities. After the repeal of the 
statute she executed a codicil confirming the will. Held, the invalid 
devise was validated by the codicil. Morse v. Ward (Conn. 1918) 
103 Atl. 119. 

According to the weight of authority, the disposition of property 
in a will is governed by the law existing at the time of the execution, 
and hence, a statute passed after the execution of a will, but before 
the testator's death, is held not to affect the disposition made in 
the will. Attorney General v. Downing (1769) Dick. 414; Taylor v. 
Mitchell (1868) 57 Pa. 209; contra, Blackboum v. Tucker (1895) 
72 Miss. 735, 17 So. 737. The effect of a codicil confirming a will, 
however, is to republish the latter, bringing it down to date, and 
making it speak as if executed at the time of the republication. 1 
Williams, Executors & Administrators (10th ed.) 147; Matter of 
Campbell (1902) 170 N. Y. 84, 62 N. E. 1070; Gilmor's Estate (1893) 
154 Pa. 523, 26 Atl. 614; Stone v. Forbes (1905) 189 Mass. 163, 
75 N. E. 141. For instance, the republication of a contingent will 



